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I. Intro duction

Human Rights Watch strongly believes thatounability for serious past crimes is tfmundation for
post-conflictrecorstrudion based on the rule of law and respect for human rights. Impunigyrfug-
tiescommited in the past sends the message that such crimes nialglatedin the future. Peace and
justice should be seen esmplanertary, notcontralictory, objedives

The initiative led by theEurgpeanCommision (EC) toundetake a mission of national andtema
tional experts to carry out a@rganizaional Audit of the Demacratic Repullic of the Congo (DRC)
justice system is greatly welcomed. The results of this mission waltitieally importantin detemin-
ing both national anthtemaional support for the justice sector. It will also lay tireundvork to end
impunity for serious past crimes as part of ploditical transition of the country.

This Briefing Paper is not intended to becamprdersive asseament of the obstales facing the
national justice system in the DRC. Rather, it looks atcttedengesin addresigg impunity for the
horrific crimes that have be@ommitedin the DRC since 1996. Theriefing Paper discusses several
aspects oflisaray in the national justice system lighlight some of the mostignificantprobdems
undecuting the capadty of national courts t@rosecute serious human rights crimes. It provides
several concreteecommerdaions for initiatives and reforms that would enhance ttapady of
national courts to address these crimes. Bhiefing Paper makes specifisuggetons on how
national authoities can workcoogeratively with the Intemational Criminal Court (ICC) and other
intemaional justicemeclanismsto best ensure that justice is done. It also discusgdemening the
Truth andRecortiliation Commision (TRC) for the DRC as waluableway todocumentserious past
crimes given their scope.

Il. Transitional Period

In June 2003 goverment of national unity was installed in the DRitirporedly ending what has
been one of the most deadly wars inwwld [p 10] On paper the country is on the road to peace,



but in pradice it is far frompeacéul. In many parts of eastern DRC, such as Ituri, South Kivu and
northern Katanga, thdighting between armed grougsntirueswith widespread human rights crimes
including ethnic massacres, sexual violence, amckuitment of child soldiers.Systenatic human
rights offenses againsivilians have been rampafttrouglout the durdion of this five-year war and
continue with almost total impunity. Appalling deeds go by withauedigaion, legal redress, or
reconpensefor the victims. For most Congolese people, the rights set out umeerional law that
ought to protect them from these abuses have no meaning.

The chalengesfacing the DRC tduilding a peacéul anddemaratic society are immense. éitical
chalenge will be confronting the culture of impunity. ThHatemational commuity has stated on
numepusoccaionsthat there will be no impunity for the most serious crimes umtemnaional law
and thatperpdrators will be heldaccounable For example, on March 20, 2003, the United Nations
Secuity Council inresdution 1468emphaizedthis point andeiteratedthat all partieslaiming a role

in the future of the DRC musiemorstratetheir respect for human rights amtemational humartar-

ian law, and end impunity across the entiountry?] [p 10] So far there has been little action to back
up these words.

Since August 1998 the DRC has been enmeshed in one of Africa’simmmtionalized wars,
directly involving six othercourtries The armies of Rwanda, Uganda, and Burundi, together with
Congolese rebel groups, were pitted againstgineerrment of the DRC supported by Zimbabwe,
Angola, and Namibia. Human Rights Watch Hasumentedmassive human rights abuses carried out
by all parties during the war.

Armed groups haveommited war crimes, crimes againstimarity, and othewiolations of intema

tional humantarian and human rights law on a massive scale in the DRC. Assailantsnasgared
unarmedciviliang somdimes solely on the basis of the@thnidty, commited summaryexecuions

forcibly abducted persons whoséhereboutsremain unknown, andrbitranly arrested andinlaw

fully detained others, some of whom they subjectexi/$tenatic torture. Sexual violence has been a
partiaularly devasating feature and has been used as a weapon of war by most of the armed forces.
Intemaional aid organizations recentlyestmatedthat as many as 10,000 women and girls may have
been raped bgombaants All groups have recruitechildren some as young as seven years old, for
military service subjecing thechildrento the risks and trauma ofilitary opestions

In April 2003 the warring parties finally agreed to share power and signed threlaiive Agreement

on the Trarsitional Goverrment{ meant to settle interinpolitical arrangenents while the country
moves towardeledions This agreenent and thesubsguent sweamg in of the Goverrment of
National Unity (GNU) is asignificantstep forward, but thearsition is fragile. Parts of the east of the
country remain in conflict and most of the former rebel groups appearpgesering their military
options should thérarsition procesdail 8] [p 10] As one civil society group said to Human Rights
Watch researcher8verything is on paper, there is very little thattegble. We see this period as
thebegiming of the end of ousuffeiing.” [p 10]

In this uncetain environment quesions of justice arecritical. A number of those appointeddovern

ment postions have been accused wmivolvementin serious human rights abuses. Yet, respect for
human rights and the rule of law agssefial to estallishing a durable peace and long term human
devebpment If there is no justice, locglopuations may cause further violence by taking matters into
their own hands. This has already been witnessed in Ituri, north-eastern Congo, where the culture of
impunity has further fuelled the cycle of ethnic violeralgwing opposng groups to believe they are
justified in carrying out revenge killings for crimesommited against themQuedgions of justice ought

to be treatedlelicatelyin such a fragileenvironment Without a start to the process of justice, peace



will remain fragile and risks failure.
Ill. Truth and Recortiliation Commission

A plan toestaltish the Truth andRecortiliation Commission for the DRC was a result of the Sun City
Accord which set up five ad-h@ommissionsin April 2002. In thisagreenent thesignaories agreed
the TRC would considepolitical, economic, and social crimesmmited from 1960 until 2003 in
order toestaltish truth and help bringndividuals andcommunitiesto recortiliation. The longhistoti-
cal period that theommisionis toinvegigatewasreporedly a keyrequiranentfor the signdure of
the RCD-Goma who were left out of the initedreenentin 2002. Reverend Kuye is tipeesdentof
this Commision TheCommissionis supported by eight other members, eaghesening one of the
main parties to the peapeocesg] [p 10|

The laws that will govern the TRC are currently beilegebpedand will need to be passed parlia-
mentand approved by the CounselMinisters There are currently two draft laws beidgvebped
One is a law deposited at tharliamentby civil society membersrganized by a women’s network
called WOPPA and signed by a grouppafliamertarians This law has broad support and vaevel
opedin consutationsin Kananga, funded byntemational donors, with members of all the main rebel
groups and civisocietyf] [p 11] A second law is expected to be presented to the Counldiinigters
by Reverend Kuye. His office has sought Harmaize three proposls including the WOPPA
proposal, into a new proposal.

There appear to be a number of kdhalengesahead for thestalishment of the TRC. There are
quegions about itscompgsition, its functioning, and theimeframewhich it is due to consider. One of
the main concerns is the integrity asuitability of the eight members of tHeommision] [p 11]
selected by each of th&gndories of the Sun City Accord. Critics claim that a number of those
selected havthenselvesbeenimplicatedin human rights abuses. Reverend Kuye, however, claims he
has not received any formal complaints against any member Gbhisision®] [p 11] Whakeverthe
justification of theseallegaions the integrity of theCommision has beemuesioned and could
undeminethe whole truth andecortiliation process.

Furthemore civil society members, the U.N. Higtommisionerfor Human Rights (UNHCHR), and

the U.N.Organizaion Mission in theDemcaratic Repultic of the Congo (MONUC) have expressed
concerns about the draft law being prepared bypteadent of the Commision This law has been
devebpedwith only minimalconsutation and does not include some kegfeguardsfor the integrity

of the process. It does not include sexual violence and other gender-based crivedatisraand

also reduces the time frame which was agreed in the Sun City Accord. The UNHC#bI®igkring
disascciating therrselveswith the TRC process if the current draft law prepared by Reverend Kuye is
adopted.

Having two laws before thgarliamentfor theirconsiceration is itself not a problem. In fact, an active
and open debate on suclfuadamertal commission should beencouaged It is essetial, though, that
any law adopted should meet thumdamertal principles of indeperdence fairness andtrangarency

It should also build upon thexpeaiencefrom othercourtries Donors need to allow the process of
debate to take place and should seek to support the Congolese vision of a TRC so loGgrasnike
sionwill operate fairly,indeperdently, andtrangarently.

Until a law is passed, the TRC cannot stafutttion. Considcering that there are many laws that need
to be passed, it idoubful that this law will get theyreaestpriority. Having amectanism that can
estaltish a record of the truth arglilding recortiliation betweercommunitiesis essefial to building



a solidfoundation for the future in the DRC. It would be a lagipotunity if the TRC were unable to
get off the ground.

IV. Breakdown of the National JusticeSystem

The DRC'’s national justice system is in a statdiséray. It will likely take years taestalttish afunc-
tioning, indeperdent impattial, and fairjudiciary. Yet, in the long term, it is the national justice
system that provides the best hope for phated¢ion of human rights and an end to the culture of
impunity in the DRC. In the short term, tishalengesfor rebuildng a national justice system are
enomous and will requireextraodinary measures in the coming years to end djstenatic and
widespread abuses of human rights tietladerize the DRC.

The DRC’sjudicial system has had littlevesiment over the past decade. Most of the courts do not
function. Its persomel have not been paid for years andgigratesare badly trained ancghsugorted
Mismaraganentor corrugtion oftenchamaderizes cases that are heashmeéimesfueling community
grievances anturtheiing conflict. One of the sparks to the conflict in Ituri between the Hema and the
Lendu ethnic groups was a case about land rights where one side believed the other had corrupted the
judges in the locahagigratescourt®] [p 11]

Lack of confidencein the judiciary's admiristration of justice is widespread. Not a singielitical
crisis of aconsttutional nature has been resolved by jindiciary. Politiciansandbushessesrereluc
tantto bring their disputes to the courts. The gengogallation similarly lacksconfidencein thejudi-
ciary. It is estmatedthat only a very smaflercenageof disputes end up in courts of law, not because
parties to the disputes have better options, but because theysaspeious of thejudiciary that they
prefer other meansncluding the police,secuity services, thamilitary, or traditional arbitration in
rural areas. Victims of human rights abusesgameally reludantto utilize judicial meckanismsfor
redress.

There are recerdxanplesof the crisis of thgudicial system leading thpopuation to thedangeous

course of self-defense. In the Masisi, Nord-Kivu area, for example, the justice system had failed for
many years to resolve the intense land disputes between Hunde and “Banyaipegni@ion (Hutu

and Tutsi)iE9 [p 11] It was no surprise that the Mai-Maiovementin the Masisi area began in the
mid-1990s with its mainly Hunde members citing local ethnic disputes over lanldiion to broader
political claims as thgustificaion for resoring to organizedmilitias,

Below we discuss certain kaleficierciesin the DRC justice system thahdemine its capady to
bring justice for serious past crimes. These include ladkdeberdenceof the judiciary, training,
adequateénvedigaions protedion of fair trial stardardsand rights of the accused.

a. Lack of independence of the judiciary

Post-ind@erdence consttutions of the DRC,including the currenttrarsitional consttution, have
asserted therinciple of sepaation of powers andecoqized three branches ajovernrment But,
despite cleareferencesto judicial indeperdence the constantly growing power of tegeative since
the mid-1970s has resultedde facto subodinaion of thejudiciary to theexeaitive branch. Theudi-
ciary has lost theeldaive indegperdenceit once enjoyed in the late 1960s and the early 1970s.

The demaratic reforms of the early 1990s restated timportanceof sepaation of powers and the
judiciary showedsignificant signs ofindeperdence In acelératedruling in 1992, for example, the
Supreme Court refused to apply the 1%ithortarian consttution that thepresdent wanted. On



August 16, 1993, thpresdent of the Supreme Court and theocureurgénéralsigned a joinstate
mentdeclaing void the measures of dismissal arehder of judgesarbitrarily decreed by the prime
minister. However, thisdemorstraion of indeperdencedid not last long enough for thediciary to
fully recover from the damage during the Mobutu era.

In 1997 PresdentLaurent Kabila came to power with a demspcion of anyoneasseiatedwith the
Mobutu regimegespeially the judiciary. The function of overseeng disciplinary measures has been
filled by theConseil Supérieur de Islagistrature (CSM). By consttutional mandate, theresdentof
therepubic presides over the Council and is assisted byrtiméster of justice. Thechaimarship of
theseexeattive officials over the CSM needs to remain only symbolic to avoid umfudagementof
the indeperdenceof thejudiciary. Nevethdess the minister of justice assumedversight functions,
undemining the CSM’sauthoity and making clear thgoverrments will to exert tight control. In
1998 theminister of justice fired 315 judges amdagigrateswithout everconsuling the CSM.

The situation has not changed under the curr&dverrment of National Unity. TheSyndcat
Autonome dedlagidrats de la Républiquéémocrdiqgue du Congo— SYNAMAC, the principal

union ofmagigratesand judges — recently noted, “the judges of our country have been wrongly and
unjustly reduced to the rank of simple pullinctionaies of the state.[} [p 11] In their memaan

dum prepared for thgoverrment SYNAMAC asked for asignificantraise in judges’ salaries to help
ensure theimdeperdencefrom economic, ethnic, angblitical specialinterests

b. Lack of training

The lack of well-trainegbersomel has always been one of the most seripuddems plagung the
Congolesgudiciary. At indeperdencein 1960, there was not a single trained Congolese lawyer in
pradice. Thegovermentrecruited foreign judges from Africa and Haiti to fill the vacuum left on the
bench by the Belgians. It was not until 1962-1963 that thedteriatesof Congolese law schools

joined the bench. The last figures released by the Ministry of Justice show that as of 1998, there were
only 1448 judges androsecutorsin the entire country, with over 70 percent of thegseceiratedin

the cities of Kinshasa,ubunbashj Kisangani and Goma.

The Congolesgudicial system is based on a careeagidracy where judges angroscutors are
appointed directly from law school without priexpeienceas lawyers. They enter taerarchical
strudure where they depend on thainpeiors for job assigmentsandpromdion. For this system to
work there must bspeciaized training for judges and aelf-reguiatory meclanism to oversealisck
pline and promdion. Suchspeciaized training was provided in the early 1960s through Emole
Nationale de Droit et’Admiristration, a judicial college which lasted only a few years. Since that
time, there have been effedive training programs for judges armtosecutors.

c. Lack of adequate investigative capacity

In the DRCcriminal cases are in general poorly handled. Preitniaddigation is usually one-sided or
in some cases, does not take place at all. Unlike roamtries in FrarcophoneAfrica and most civil
law courtries theinvedigative functiions are notsepaate from thefunctions of prosecution. The state
prosecutor in the DRC bothnvedigatesandproscutes For such a system to work, thescutor and
the defense must be put on an equal footing, at least formally. They both must beiral#ditate
and have theppotunity to present the results of thémvegigaions. Evidence must be disclosed to
each other; no side must be allowed to conduct a trial by ambush.

However, this is not the case in the DRC. There impotanismto ensurdairnessandindeperdence



of the invedigdion. The proscutor enjoys largediscraionary powers — called théopportunity of
proscution” (oppottunité depoursuite — to decide whether garticular crime warrantsnvedigdion.
However, neither guge d’instruction, aninvegdigaing magidratein a civil law system, nor rules of
disclosure exist to counter-balance the one-sidededigaion by the proscutor. This discrdionary
power may only beveruledby a complaint filed directly before the court by the victim of the crime.

d. Lack of fair trial standards and rights of the accused

Even though the Congolese justice system has a long way to go to becomenfilibning, ordinary
tribunals still have a semblance of respect for fair trial and the most basic rights of the accused.
However, asexenplified by theCour de S&#730;reté déEtat, the Cour d’'Ordre Militaire, and the

Office des Biens Mahcquis, succesive goverrmentshaveestaltished and used specig@lidicial or
quasi-judcial bodies againspolitically targeted groups to avoid thapplication of even these
minimum stardardsof fair trial.

After the fall of Mobutu in 1997, the Kabigoverrmentestalisheda Commission of lllegally Gotten
Wealth (Office des Biens Malcquis - OBMA) to invedigate economic crimescommited by
members of the Mobutu regime. The stated mandate d@dh@amision was toinvedigatethe origin

of the wealthaccumulated by the most seniafficials of the Mobutu regime, and to bring to trial those
suspected of illegaénrichment But the Commission has acted as a tribunadministering justice
without respect to fair trisdtardardsandordeiing the seizure gpropertiesallegedly gottenilegally.

The Kabilagoverrmentalsoaboishedall previously exising military tribunals and replaced them by
a singlemilitary court (theCour d’Ordre Militaire - COM). The COM was the result of the deep
suspcion with which the Kabilagoverrmentheld anyone whereviously worked in the justice system
under Mobutu and thpreferenceof members of the new army to directly handle their arrestdjd
dicdion outside of the courts. During the five years ofeitssdence the COM washamlderized by a
total violation of due process and bagjaamarteesof fair trial, including an accused’s right to appeal
and to counsel of his choice.

Amid outcry anddenurtiations from all sectors of the society, tgevernmentabolishedthe COM in
early 2003 and replaced it with nawilitary tribunals.Nevethdess the Cour de S&#730;reté de
'Etat, a special tribunaéstalished in the 1970s tgorosecute political offenses,contiruesto try
members of theppasition, journalists and union leaders without due process.

V. Rebuilding the National Justice System —Possble Ways Forward

The majorchalengeahead is how to rebuild the national justice system for the long term while at the
same time putting short term measures in place to end the culture of impunity. Boitvil the and
themilitary justice system must be reformed aticengtienedin order to be able to deal with the vast
number of serious crimesommited Invedigators lack thetraining and means t@roperly gather,
catdogue and preserve evidence for use in furtiedigaions and potertially a trial. They often

lack the special skills to work with victims and withesses of crimes such as sexual violence. To build a
cadre ofjudicial persomel — judges,proscutors, invegigaing judges,invedigaing officers and
others — will requiretraining on judicial procaluresand human rights. Thegd#ficials also must
receive specificraining on theprodemsof sexual violence and the specifitalengesprosecutions of

such crimes pose. Below we discuss spectonmmerdaions to addresgmmediate and longer term
needs of the DRC justice system.



a. Create a mobile investigative unit to help bring justice for widespread human rights abuses in the
short term

In the short term, quick andnovative soluions need to be found to hold to account thesporsible

for human rights abuses. One way to make progress toward this goal woulddelish a mobile
invedigative team to enable a quick startinf’edigationsinto grave human rights crimes, particu-

lar war crimes and crimes agaifsimarty. Such a team could be composed of nationalisietha
tional staff including magigrates invedigaors, proscutors, forersic experts, anadourselorsserving

as a centrainvedigative body. It could beestallished by theprocureurgénéralof the DRC, with a
base in Kinshasa, to be deployed, as needed, to sites of reported massacres t#ndughiat the
DRC. As aninvedigative entity, the mobilanvedigative team would be able to gather and preserve
evidence crucial for angriminal trial, whether of a national amtemaional charader.

Forming a mobildnvedigative unit would be a discrete measure that couldih@etakenrelaively
quickly. It wouldrepresenta significantstep forward irdelivering justice for the most serious crimes
underintemaional law. The evidencgattreredby the mobilanvegigative unit would be handed over
to the national courts, or where the national justice system saemilding or unable tgroscute it
could hand over evidence to the ICC. Human Rights Wiachmmendsthat the DRCgoverment
immediately estaltish, and the EC mission fund and train, a molmkegigative team with national
andintemaional staff to act as a centramvedigative body to gather and preserve evidence for future
criminal trials.

b. Enhance capacity to investigate and prosecute crimes involving sexual violence and other
gender-based crimes and create witness and victim protection programs

Women and girls have been victims of sexual violence and other gender-based crimes, such as rape,
sexual assaultnutilation, and forced labor, in the DRC war. Amportantway to address justice for
serious human rights crimes is through the creation fenashcial support of measures to enable
adequatenvedigaion andproscution of a large number of these crimes. Even with the dire lack of
resources in the DRC, maximum efforts also must be made to addrgsstihéar needs of victims

and witnesserelaing to crimes of sexual violence.

In order to rendeinvegigaions andproscutions into sexual violence and other gender-based crimes
more effedive, proscutors and judges should be trained on howingedigate sexual and other
gender-based violence, and trairfieckrsic medicalprofesiorals should be hired to assist imvedi-
gations Proscution of sexual and other gender-based crimes also should be enharemqglbyng
people withexpetise in these types of crimes as judgemgitrates invedigaing officers and other
judicial persomel.

Courts must also apply measures to ensure that victims and witnesses are treasgupraptiate
compéence All judicial staff should be educated on the long-lasgihgscal and emotional trauma of
sexual violence and other gender-based crimes, and be giveprdeaturesto avoidre-trauméiza

tion of the victims, i.e. througminimizing the number of times the survivor has to recount the details

of the crime. Courts should take measures to proteatahfidertiality of the victims and witnesses,

such as holding in camera trials aasbising with relocation wherenecesary. Courselng should be
madeavailablefor victims and witnesses. There should be programs to educate victims and witnesses
about the nature of thjadicial process and its various stages fromabemencmentof proceethgs

and the filing of anndictmentthrough trial.

Thessituation in the DRC igpartiaularly complicatedas the rape law excludes a number of sexual and



other gender-based crimes that have frequently occurred in the DRC, for exampleendibtion
with an object. Any future law should address sexual violence owrgrdnersively as an assault
against the bodily integrity and sexw@aitoromy of anindividual. With the widespread use of rape by
most armed groups in the DRC, itassetial that this law be revised to ensure beftmtedion for
civilians There also needs to be further urgevision to clarify which acts of sexual violence and
other gender-based crimesnsttute war crimes and crimes agaitstmarity .

c. Institutional reformsto the justice system

As discussed above, the DRC justice system faxstgutional prodemsrelaing to lack ofindepen
dence poorinfragructure, nonexstent training, inadequateinvegigdions, and failure to protect fair
trial stardardsand rights of the accused. We suggest that the EC mission consult with Congolese
lawyers to considerecommendng financial support for measures tmplementinstitutional reforms
to improve theadmiristration of justice. Specifcally, such measures could include addinguge
d’'instruction to the justice system amainendhg the code otriminal procalureto grant more rights to
the accused during the pre-trial phase to erfsimeessandindeperdencein pre-trialcriminal invedi-
gaions We alsoreconmendaboishing all the speciajudicial or quasi-judcial bodies,including the
OBMA and theCour de S&#730;reté deEtat, andsupporing the creation of apeciaized training
school for langraduateswho want to pursue a careerraagigratesor judges. The school would train
them in special legal areas, suctcaminal invegigaions for massslaugher, sexual crimes, etc. The
school would also prepare judges frofesionalspeciaization. In addtion, we suggeshitiatives to
enable the CSM to regain full control over thanagenentof the careepromdion and resources of
the judiciary. The budget voted by thmarliamentfor thejudiciary should be managed logagidrates
thenselvesthrough the CSM to avoid the unduly gradtuencethe exeaitive exerts on theudiciary
through resourcmanagenentand careepromdion.

VI. Inter national Justice
a. Addressing impunity for crimes committed before July 1, 2002

Since 1996 the DRC haxpeaienceda horrific armed conflict in which impunity for war crimes and
crimes againshumarity has been, ancontiruesto be, the norm. Attacks against ttieilian popua-
tion, killings, and use of sexual violence continue tacbmmited in the East. These crimes will not
stop as long as those who commit them are notreslgbisible for their actsAccoungbility for those
resposible for serious crimes igssetial if the DRC and the region are to makdrasition to a
durable peace.

The Secuity Council has, omumepusoccaions expressed great concern about violence in the DRC,
and stressed the need faotransitional period built on a system aiccounability. After thepromuba

tion of the Trarsitional Consttution at theannouncment of the formation of the GNU, theSecuity
Council: “Strongly [condemned]the acts of violensgstenatically perpdrated againstcivilians
including the massacres, as well as oth#pdties andviolations of intemaional humantanan law

and human rights, ipartiaular, sexual violence against women and girls,” and stressed“the need to
bring to justice thoseesporsible, including those at the commarelvel 0.2 [p 11]

The Council in the sammsdution encouagedthe secréary-general to assist thearsitional author-
ties of the DRC “in order to put an end to impunity.” But due to its current statksafray, the
national justice system is unable, even with massive hethptoughly invedigateandproscutethe
gravest crimesommited during the seven-year war and put an end to impunity. While the DRC’s
ratification of the Rome Statute, teundng treaty of the ICC, allows the ICC to try crimesmmit



tedafter July 1, 2002, there is meechanismcompéentto address past crimpsrpdratedin the DRC
since 1996.

The Congolese GNU has called several times on the United Nations to help seintgmational
tribunal. Presdent Kabila recently repeated this request in his speech at the Gésseibly on
Septenber 25, 2003. There are alshfferent forms of justicemechanismsshort of anintemational
tribunal that can be pursued. A Group of Expeirts|uding intemaional and Congolese experts,
should beestallished through the United Nations to conduct an in-depth studgostble justice
mechanismsto invedigateandprosecute crimes againshumarity and war crimesommited prior to
the entry into force of the ICC Statute. Tdpointmentof such a&Commisionwould demorstratethat
the intemational community is willing to match its words about putting an end to impunity with
concrete action. ThEommission's conclwsionswould help thesecrgary-general makeecommerda
tionsto theSecuity Council on “Oways to help thearsitional goverrmentin theDemacratic Repub
lic of the Congo address the issuenapunity.’ 3] [p 11]

b. 1CC implementing legislation

The Congolesgoverment andparliamentshould create a legal amukstitutional framework for the
prosecution of war crimes and crimes agaifstmarity, including sexual violencegommited during

the two wars in the DRC. Current laws amsufficientand in partunsuiableto guide the process of
trarsition and thedelivery of justice. Under the current penal code, crimes aghinstarnty, war
crimes, andgenaide are notpunistable offenses. Thalefinition of war crimes and crimes against
humairity in the Mili tary Penal Code falls short of the elements of these crimes under both the Rome
Statute and the Gene@onverions to which the DRC is a party.

A key piece of this legdramevork will be theimplemening legidation for the ICC. The DRC has
signed (onSepterber 8, 2000) andatified (on April 11, 2002) the Rome Statute. TPeoject de Loi
de Mise en Oeuvre du Statut de la Cour Pénaternationale was drafted in July 2003 by the
Commision Permanentede Réforme du Droi€ongdais at the request of thminister of justice and
following a year-longdrafting process that involved thgartiapaion of magidrates law profesors
members of national amtovincial barasseiations, and the NG@ommunity.

Theminister of justice is noweviewing thisimpontant piece oflegidation before it is sent to thean
sitional parliament It is importantthat it be sent ttrarsitional parliamentwithout further delay as its
adopion will be a major step towardsstaltishing justice in the DRC. The draft law provides a
comprdnersive definition of war crimes, crimes againsumarity, andgencaide consigent with the
Rome Statute. It spells out the way in which the Dfo@ermentandjudicial authoities will work
with the ICC toprosecutesuch crimes. It provides famportantsafeguardsof fair trial and respect for
the rights of the accused for all crimes under Congolese layuaseateedby thetransitional consttu-
tion, that are lacking in the current codecafinal procelure It also expands thearisdiction of civil -
ian tribunals to members of the armed forces when accused of crimes aganasty or war crimes.
This is of apartiaular importanceto assert the primacy of thavilian justice system and create a
coheentand unifiedurisprudence

VII. Recormendations

To the Government of National Unity:



® Encourngean open and active debate on the TR@adrianentand allow broaadonsutation on
the staffing and theompaition of the TRC to ensurmeanngful involvementof civil society.
Ensure that the law includegiaianeesfor fair, indeperdent andtrangarent opeitions by the
TRC.

e Urgently adopt the IC@nplemening law codifying crimes againgtumairity and war crimes into
Congoleselomedic legidation andpermiting cooperation with the ICC.

® Refer the most serious crimes agammsmarity and war crimes to the Office of tlReoscutor of
the ICC to ensure that justice is done while the national justice system is being rebuilt.

® Revise the law on rape to address sexual violence coonrédnersively, define where sexual
violence and other gender-based crimes are a war crime or crime dymiesity, and ensure
greatemprotedion measures for victims amdtnesses.

To the European Commission Justice Mission:

® Recommendthe creation of a mobilevedigative team to enable a quick startitwedigdions

and presevation of evidence of grave human rights crimes to help bring justice for widespread

abuses in the short term.

® Emphaizetheimportanceof aninvedigdion by the ICCProscutor into crimes againdtuman
ity and war crimes in the DRC.

® Propose special measures éindncial support folinvedigaion andprosecution of sexual crimes
commited against women and girl#cluding protedion and support for withesses and special
training for judicial staff.

e Consult with Congolese lawyers on longer term measur@gagiementinstitutional reforms to
improve theadmiristration of justice,including a speciaized training school formagigratesand
judges.

To the I nternational Community and the United Nations:

e Estallish a mixed Group of Experts appointed by the Wsétreéary-general taecommendpossi
ble justice mechanisms to invedigate and proscute war crimes and crimes agairtsimarity
commited during the war prior to the entry into force of the IS@tute.

E[p 1] A report from thentemational RescueCommiteefound that 3.3 million people had died in the DRC since 1998 from direahdimelct
violence, making this the most deadly war in the world in termsodfidan death toll since World War 1. Séatemaional RescueCommitee
“Mortality in theDemacraticRepublic of Congo: Results from ldationwide Survey,” April 2003.

E][p 2] U.N. Secuity CouncilResdution 1468, March 20, 2003.

E'l[p 2] Human Rights Watchterviews with senior U.N.Organization Mission in theDemacratic Repuliic of the Congo and other U.Nfficials
South Africa, October 4-9, 2003.

ﬂ[p 2] Human Rights Watchterviewswith civil society groups, Kinshasa, October 4, 2003.

E'l[p 3] These groups are known as the composant and include the former Kigshesment the RCD-G, MLC, RCD-ML, RCD-N, Mai Mai,
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civil society, ancbppgsition groups.

|f|[p 3] Human Rights Watchterview with Ellyse Dimandja, vicpresdentof WOPPA, October 7, 2003.
|'1'|[p 3] Only seven have been selected so far, althougBdohemisionis expected to have eight people.
|'E'|[p 3] Human Rights Watchterview, Reverend Kuyepresdentof the TRC, Kinshasa, October 7, 2003.

E] [p 4] For furtherinformation, see Human Rights Watch reports, “Ituri: Covered in Bldettinically Targeted Violence IiNortheasern DR
Congo,” July 2003, and “Uganda in Eastern DRC: Fudfalitical and Ethnic Strife,” March 2001.

F'j[p 4] MararoBucyaimwe, “Land Conflict in Masisi, Eastern Zaire: The Impact &ftkrmathof BelgianColonial Policy (1920-1989),” (Ph.D.

diss., IndiandJniversity, UMI, 1990). The studgxanined 163 dossiersovelng the 1949-1988 periodhcluding forty-one at the Appeals Court of

Kivu in Bukavu, fifty at the Tribunal de Grande Instance du Nord-Kivu in Goma, and seventy-two at the Tribunal de Zone de Masisi in Masisi. The
author arrives at thiollowing conclwsion “First [these records] show how local justiceeipalitious in the sense that the judges give, in most
cases, a ruling on the form and not on the content. This is dramatic fendeeducatedpeasntswho do not have money to pay for lawyers’
advice. Second, they show that the 1973 Land Reform &fifent tool for landexpragoriation. Third, they reveal all thendehandedpradices

used by laneéxpraqoriatorsto achieve their goals.” (p. 18)

FE] [p 5] Mémoramlum du Syndicat Autonome dedVagidratsde la Républigu®émocraique du Congo, Kinshasa, August 25, 20@®offi cial
trandation, original in French).

@[p 8] U.N. Secuity CouncilResdution 1493 (2003), July 28, 2003.

E3)ip 9] U.N. Secuity CouncilResdution 1468 (2003), March 2@003.

Related Material

|Briefing to the 60th Session of the UBbmmisionon HumarRight$

(http://hrw.org/english/docs/2004/01/29/congo7128.htm)
Special Focus, January 29, 2004

From:http://hrw.org/english/docs/2004/02/02/congo 7230} ttittp://hrw.org/english/docs/2004/02/02/congo7230.htm)
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