MUZZLING STUDENT JOURNALISTS

In the Wake of Supreme Court's 1988 Hazelwood Ruig,
School Press Censorship Incidents Mount
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INTRODUCTION

In 1969, the U.S. Supreme Court held that studienfsublic high schools enjoy a right of free sgeec
provided that their activity is not disruptive biteducational process at school. Though thegratimcerned students'
rights to engage in symbolic speech -- in this ¢hsewearing of armbands -- it was widely read agctory for an
uncensored student press as well. Editorialsalitf school administrators, for example, coult b constitutionally
censored (unless by some stretch they could beegriovbe disruptive of school activities).

But in January 1988 the Supreme Court issued iagrih Hazelwood School District v. Kuhimeiénat
specifically addressed the issue of student presslém and set a more restrictive standard. Taltven of free press
advocates, thédazelwoodruling gave school authorities wide latitude iviesving and censoring student speech.
Without overturning the 1969 decision, the Coumetbeless ruled that the First Amendment does ffiet the same
protection to public school students that it daeadult citizens. Indeed, it is fair to say tHa Court found that the
First Amendment -- in its essential sense thatfseeof the press is not to be abridged -- doesypply to high school
students.

Now, almost four years after thtazelwooddecision, there is considerable evidence to stigigatscensorship
in the nation's schools is more widespread. Thatgtents may be learning about how the Constituatia the Bill of
Rights are meant to work in theory, they are legymih practice what it is like to endure censorsmg restrictions of
free expression.

BEFORE HAZELWOOD

The Supreme Court first touched on First Amendmights in schools in a 1943 ruling that studesiga not
be compelled to salute the American ﬁagBut the case centered on compelled displays wiopam, not on the
educational setting as such, and it was not u@@blin Tinker v. Des Moines Independent Community Schistdid
that the Court first addressed the prohibitiontedlents' speec:h.

The case arose from the actions of a group of Ewdents who, in 1965, wore black armbands toddho
protest of the Vietnam war. Des Moines school aitike judged the students to be in violation qfadicy against the
wearing of armbands and suspended three studeeitgling John Tinker, from school.

The Court decided for the students. In a phrasectime to serve as a guidepost for almost twodéscahe
Court said, "it can hardly be argued that eithedets or teachers shed their constitutional righfseedom of speech
or expression at the schoolhouse g%ﬂéé’cognizing the need to take the school's edunadtinission into account, the

"West Virginia State Board of Education v. Barne®®o U.S. 624 (1943)
“Tinker v. Des Moines Independent Comm. SchooliBtis93 U.S. 503 (1969)

3lbid., at 506.
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Court drew a standard: expression was not to beresped unless it "materially disrupts classworkinoplves
substantial disorder or invasion of the rights tifess.” In the Tinker case, the Court found that “the wearing of
armbands in the circumstances of this case waglgrdivorced from actually or potentially disruggiconduct by those
participating in it.®

As the makeup of the Supreme Court changed i1 988s the broad protection of thenker standard was
narrowed. In 1986 the Court made a significantt stifay from student free expressionBathel School District. v.
Fraser®

The case involved a student at Bethel County Khighool in the state of Washington, Matthew Fras&n
made a speech at a student assembly. Fraser&hspm@ained off-color humor and sexual double redre which
Bethel High authorities claimed violated schooksuprohibiting obscene or profane language andigsst

The Court made a distinction between Fraser'schpaed the lowa students' wearing of armbands. oRer
thing, the Court noted, the speech occurred ah@ossponsored event. For another, the event ind@h audience of
minors. Where the wearing of armbands had notdetiuon the work of other students, Fraser's speashseen
different7ly: the Court implied that the work of tlsehool assembly was impeded by "lewd, indecenpfi@nsive
speech.”

Thus, the Court set the groundwork for a new galeerning student speech: expression that merelyried
on school grounds was one thing but expressionvthatpart of a school-sponsored activity was amothehe latter
case, school officials had greater authority inr@geg control over student speech.

THE HAZELWOOD RULING

The Court developed this distinction further i thazelwoodcase, decided on January 13, 1988. In this
ruling, the Court went on to consider the rolehef student newspaper as a school-sponsored a&tivity

The case arose when students at Hazelwood East3digool in suburban St. Louis were prevented by th
school's principal from publishing articles disinggeen pregnancy and the effects of divorce orekaod students.
The student newspapespectrum was produced by a journalism class and was, dicgpito school board policy,
controlled by the faculty as part of the curriculum

The Court stated that, given these conditionsnévespaper could not be seen to be a "public forpe'h to
all views. Whereas thEinkerrule was still held to protect a student's persexjression that might happen to occur on
school premises, it did not extend to a school-spad publication. Thus, "educators do not offehe First
Amendment by exercising editorial control over #ityle and content of student speech in school-gpedsxpressive
activities so long as their actions are reasonabdyed to legitimate pedagogical concerhs.”

*Ibid., at 513.
®lbid., at 505.
®Bethel School Dist. No. 403 v. Frasd#8 U.S. 675 (1986).
"Ibid., at 683.
®Hazelwood School Dist. v. Kuhlmei&i08 S.Ct. 562 (1988).

®Ibid., at 571.
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In theHazelwoodcase, the Court found that the principal's cehgorsas supported by legitimate educational
concerns; i.e., that "frank talk" by students alzmx and birth control issues was "inappropriata #thool-sponsored
publication distributed to 14-year-old freshméh.”

Though such a standard gives unprecedented ktitudchool officials in controlling student exies, it is
worth noting the areas the ruling leaves untouch®ghublication that is stated or understood tabeopen forum for
student opinion would probably be subject to lesstrol by student officials. An "underground” (nschool-
sponsored) publication would not be covered byHaeelwooduling.

Publications at private and parochial schoolsuaiadfected, since the First Amendment pertainctiorss by
government officials. And college and universitydgints are specifically not brought under the dinds of the
Hazelwooduling.

AFTER HAZELWOOD

Student journalists and their advocates greetedH#zelwoodruling with dismay. The decision "struck a
potentially devastating blow for scholastic jours@l," according to the Washington-based StudergsRraw Centel!
The SPLC contends that the subjects authoritiesncan permissably censor are “frightening in theeadth and
vagueness, suggest[ing] that school officials migghtallowed to censor a great number of things Igitmpcause they
disapprove of thent*

One of the prime objections to thazelwoodruling is that the justification of censorship doe"legitimate
pedagogical concerns" has created an overly brizaddiard. Indeed, thElazelwoodcase, according to a dissent by
Justice William Brennan, "aptly illustrates how diéa school officials (and courts) can camouflagewpoint
discrimination as the “mere' protection of studéuis sensitive topicsl.a

There is a good deal of evidence to suggest et behavior has been one of the after-effectshef t
Hazelwoodruling. While there is nho comprehensive nationwgdevey of censorship in the schools, the SPLC and
others have documented dozens of censorship caseshe last four years -- both those that haven lwégorously
contested and those that have not.

"l can say without hesitation that things haveegotvorse," says Mark Goodman, executive diredt@Ri_C.
Goodman says there has been "a dramatic increasefjuests for legal assistance at the SPLC: §d&requests in
1988, to 929 in 1990. He adds that "probably ov®mpércent" of the students seeking assistancetrémirschool
officials have mentioned thgazelwooddecision as a justification for their actidils.

Qbid., at 571.

e are indebted to the Student Press Law Centéchvidithe leading organization monitoring freedofthe student press
in the United States, for its assistance in comgithe material in this report.

2student Press Law Center, Hazelwood Packet, Spé8§, p. 2.
BHazelwood at 578.

“Interview with author, Sept. 4, 1991.

Fund for Free Expression 4 November 1991



Commenting on an overview of cases reported itSitgsdent Press Law Center Report" (published ttinges
a year), the SPLC suggests that high school ati®are finding a wide array of "legitimate pedgigal concerns"
when it comes to student expression.

Two recent incidents especially illustrate howdfield some school officials have gone from tielgitimate
educational concerns. At Jefferson High in Boultiéontana, the school district decided to put ircela committee to
review in advance all student newspaper articlegbao do with teacher contract negotiations. bbard president
claimed the goal of the policy was "to teach joilisna students the importance of balanced news ageel The
students' advisor, Mark Kelly, responded that tindents did not need the school board to "cengonéwspaper” in
order to "teach them objectivity." Eventually, afteessure from Kelly, the policy was rescinded.

In another instance, Brian Desilets, a junior feghool student in New Jersey was prevented frdofighing
reviews of two movies simply because the moviesigsidsippi Burning" and "Rain Man") carried an "Rting. (The
resolution of the Desilets case will be discusséet lin this report.)

The Hazelwooddecision specifically justified censorship in sevareas: "potential topic sensitivity," student
speech "that is inconsistent with its educationigbion,” and speech that might "associate the $atittoany position
other than neutrality on matters of political conersy."

In actual practice, those justifications have hadst frequently to censorship of four areas of estud
expression: (1) material that challenges or @& school authorities or school policies; (Xcdssion of topics
having to do with sex; (3) investigative or "rearld" journalism revealing "sensitive" or embasiag information;
(4) discussion of political or religious issuesmiee too controversial for the school environment.

Questioning Authority

According to Mark Goodman, the most common ceihgorsase has to do with material critical of school
authorities (with matters related to sex "a clcezmtad")?5

A typical case occurred only months after iHezelwoodruling, in the spring of 1988. At Broomfield High
School in Colorado, student editors claimed Prigcipames Sandoval had censored an editorial ehiirithe
Hazelwooddecision and objecting to the principal's prioriees of the school newspaper. Subsequently, heseelfto
approve an editorial that criticized his plan tokeatudy halls mandatory, though he left intacbmganion editorial
taking the opposite view. Following the suggestibtheir advisor, editors ran blank space and adxmkaining that the
critical editorial and a related cartoon "were rgawbby administrative order.” The author of thestkdl editorial said,
"When he censored it, he never gave us a reaster, be said that it was “derogatory to the whol®sl." | thought it
was a bogus reason he came up with to make evehgpmy." Sandoval later told the local newspapeatrttie editorial
was one of a series of "derogatory" pieces andsthaents should not be given "carte blanche tatdgever they want
at anyone's expense."

"Derogatory" opinion is often judged to be harntfulthe school. At Lewis Central High in CounciluBs,
lowa, Principal Harold Condra removed an articléabe 1990 that criticized the school's head basketoach, saying
it "presented the school in a bad light." Explair@ohdra, "l think our school newspaper should presepositive
picture of the school." Condra threatened to su$udents after they distributed copies of theoedl during a
basketball game. Informed by his superintendertt dhstate law protected student rights in mattéree speech,
Condra did not suspend the students.

Bibid.
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In November of 1990, at Central High in Manchesiew Hampshire, student journalists who wrote an
editorial criticizing a freshman class advisor vilited to disclose numerical results of a classtila were required by
Principal William Burns to write a letter of apolotp the teacher and to apologize twice over theaicpublic address
system. When they decided not to make the secoblic@pology, Burns temporarily suspended publicaf the
student paper. The editorial, titled "Just a Shdmad said, in part, "At a time when democracy as§bming all over
the world, Central High School's freshman classahdsor are taking a giant step backward."

Matters of sex

The Hazelwoodruling itself sprang from student journalists'ide$o publish an article on teen pregnancy at
Hazelwood East High School. The Supreme Court fdumelasonable to suppress "frank talk" about skgmit is
deemed inappropriate for a teenage audience. Btdrol authorities do find the subject inappropriat

In April of 1990, students at Moses Lake High ims$hington complained their rights had been violatken
Principal Larry Smith confiscated the results cfuavey they took regarding students' sexual expeg®e They were
allowed to print an article dealing with teen pragey, but not the survey information. In a lateitadl, a student
journalist criticized the censorship. "Why hideralgem or shelter the student body on a subjedemahen discussing
it in a responsible manner can educate them arul tkeen from making unfortunate choices that wiletf the rest of
their lives?" he wrote. The students were baclgebyutheir advisor. "If we're going to teach jodisra in our schools,"
she said, "we've got to let kids have a moral ubice

A similar incident was reported at Arlington HelgiiHigh in Fort Worth, Texas. Principal Winifred ylar
prevented distribution of a student survey onuatés toward homosexuality. The principal then gitechto establish a
policy of reviewing material before it was printedthe student newspaper. After the interest ofldloal press was
attracted, students and authorities reached aeragre that gave the principal the right to reviéwswaveys distributed
in the classroom. The students published the igussbf the original survey on homosexuality in scbool newspaper.

Discussion of the AIDS epidemic continues to bargfortance to young people. But "frank talk" abatbS
is sometimes censored. According to Goodman oS#C, when students at a high school in a conseevAtizona
community wrote an article about AIDS it was apma\by their advisor and principal. But before pedtion, the
superintendent reviewed the article and removeetfgiences that AIDS sexuallytransmitted.
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Real world journalism

Investigative journalism is another sphere ofegnsby authorities as too problematic for a studewspaper.
At Northrop High in Fort Wayne, Indiana, a studesgiorter uncovered dishonest financial practicea tgnnis coach at
the school. With encouragement from his advisowéfied his facts and wrote the story. Principhl Douglass
Williams prevented it from being published. Auttieis admitted the story was accurate. But Willigoid the local
newspaper, "The original reason | pulled the a&tialhich | still feel is important, was that it wduhave been divisive
within the school.”

"Divisiveness" was the issue in three incidentsatlison Memorial High in Madison, Wisconsin. In Waf
1990 the student paper was temporarily held frostridution because it had a front-page story omnaHroom racial
fight. The principal, Carolyn Taylor, elected toldh a school assembly before allowing distributidrihe paper. The
following spring, Taylor announced she would revigw student paper before publication. Studentsgeldashe was
unhappy with a recent report in the paper thatridi the average grade- point average for the sshuatk students
was a D-plus.

The president of the minority parents' councillapged Taylor's policy: "She's showing us thatsspeing to
make a good-faith effort to be sensitive to allup®" he said® Shortly thereafter, Principal Taylor refused tpawe a
story about an off-campus shooting of a 16-yearstidient. The student reporters wanted to inclbdename of the
victim; the victim's family wanted it withheld. Iplace of the story, the students prepared a bolaiakmy that the
principal "would not allow this story to be printeg written." When Taylor requested that her owplaation be
included, the student staff resigned in protegt) pians to start an alternative publication.

At Custer High in Custer, South Dakota, the schomzrd pressured student journalists not to ruarécle
about a former student arrested in a burglary dasevious articles on the subject had been pulblighg school
officials decided another one would cause hardshighe accused's family. The students publishedatement
explaining their story "has been deleted accordinghe wishes of the school board and the admitistr.” The
chairman of the school board defended the actibtteedoard, saying, "In the school system, yoleltawe concerned
about the students you write about. When you'tevotking for a big newspaper, it's a totally diffiat matter.”

Too controversial

Some authorities have noted thatltszelwooduling affirmed the right of school officials te&p "matters of
political controversy" out of publications "resetivéor intended educational purposes.” Thus, thahNihS. Circuit
Court of Appeals ruled in August of 1991 that thiarkC County, Nevada, school district was within fitghts in
preventing Planned Parenthood from placing an éideerent in school yearbooks and newspaBers.

At least one school official has even tried relgentapply such a rule to a free speech casaditiatot involve
a school-sponsored publication. A student at Waadldigh in Baltimore claims he was barred from virga T-Shirt
to school that carried an anti-abortion messagee student was driven home when he refused to ehigisgshirt. He
claims Principal Louis Sergi told him "School ig tite place to express your political views." Beurrently suing the
school district?

*Newsletter on Intellectual Freedom, July 1991,%2.1
"The Wall Street Journahugust 8, 1991.

¥The Washington Pastugust 13, 1991.

November 1991 7 Muzzling Student Journalists



A similar question has arisen when it comes taridiging leaflets on school grounds. In ProspeatkP
Pennsylvania, the Interboro School District impleted a policy that allowed leafletting but forbadhaterial that
"proselytizes a particular religious or politicalief." The policy also required material to bémsitted and approved
three days in advance of distribution. But in Mdy1991, a federal judge ruled the restrictions lareonstitutional,
applying in his decision the Supreme Couriftker standard rather than thiazelwoodstandard, since the leaflets were
not a school-sponsored activity. The judge equstiedents in school hallways with citizens goingutiheir business
who have the right to speak their views. He ruledpublic secondary school environment is notyfidlducational'

where studentgersonal inter-communication is restricted to palir issues:®

Views of Administrators

Two national surveys have been conducted in tteenadith ofHazelwoodthat have examined the attitudes of
school administrators and student advisors onsssfieensorship and free expression.

In the spring of 1989, J. William Click of WintlpoCollege and Lillian Lodge Kopenhaver of Florida
International University sent a 41-question surieyprincipals and advisors at 531 United Stateh bihools. Forty-
one percent of the principals and 68 percent o&tivsors respondéa

The survey found a good deal of disagreement leetvpgincipals and advisors on censorship issuek, an
indeed significant disagreement among principaaelves on relevant issues. For example, twastf@7 percent) of
the principals agreed that "student rights to b newspaper must be balanced against the tiealifaat students
are not trained journalists." But only one-third (Brcent) of advisors agreed with that statement.

Presented with a statement that "guaranteesexfdra of expression in the student newspaper outvgiglic
relations considerations," only 28 percent of ppats agreed, while 29 percent disagreed. (Twalshaf the advisors
agreed with the statement.) Fully half the printsigreed that "school administrators should hageight to prohibit
publication of articles they think harmful, eveotigh such articles might not be legally libeloussaene or disruptive."
(Of the advisors, 77 percent disagreed.)

Perhaps just as significant are the attitudesdofigistrators toward the First Amendment in socétyarge.
Only 51 percent of the principals agreed with tfeesnent that "society has an obligation to protbet First
Amendment rights of groups such as the American Raty and the Ku Klux Klan." Slightly more, 62rpent, agreed
that "society has an obligation to protect thetFAraendment rights of high school students.”

A majority of principals and advisors did not agthat "theHazelwooddecision says that school officials must
control the content of the student newspaper."2fepercent of principals and 11 percent of advisaisagree. Click
and Kopenhaver concluded that their survey "hagcateld a more alarming extent of censorship thas been
hypothesized.z'1

In late 1989, Jim Patten, a journalism professthe University of Arizona in Tucson, conductesuavey of

195|otterback v. Interboro School Distri¢E.D. PA, May 14, 1991).
2Opinions of Principals and Newspaper Advisors tah@tudent Press Freedom and Advisers' Respotisibifiollowing
Hazelwood v. KuhimeigrClick and Kopenhaver, in a paper presented @c®sn. for Education in Journalism and Mass

Communication, Minneapolis, August, 1990.

Abid., p. 12.
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high school journalism advisors. He received 35paases (39 percent of those pollgd).

A majority of advisors told Patten that their adistrators were generally supportive of studenspfeeedom
and that "nothing much has changed" for them dineélazelwooddecision. But Patten found evidence of a "chilling
effect” after Hazelwood He reported that 23 percent of the advisors saidents are less likely to report on
controversial matters than before the ruling, fiYapercent said their students are less likelyrttegditorials critical of
school policies, and that 12 percent report newrmeview policies since thilazelwooddecision. In addition, 41
percent %fsthe advisors said that, with the passédgene, their students are becoming more acogpuifiHazelwoot
standards:

Post-Hazelwood Court Rulings

Undoubtedly, many students who believe their Fistendment rights have been violated are discodrage
from taking the matter to court, in light of thlazelwoodruling. Yet several free expression cases hawerdrawer
court rulings over the last four years, with mixedults.

One of the most encouraging decisions for stufteatspeech came in the previously noted caseedfédw
Jersey junior high school student who was preveinted publishing reviews of two movies becauserttories carried
an "R" rating. With the help of the American Cikiberties Union, the student, Brian Desilets, surestate court. (He
was subsequently prohibited from writing an artialout his case for the student paper.) In May9$fl1a Superior
Court judge ruled that under the New Jersey Cattistit Desilets enjoyed greater free speech protedtian under
federal law. The judge ordered the school distoicllow Desilets to publish an uncensored artitleut his case in the
student newspapé‘?.

The Student Press Law Center hailed the Desilétgyras a major victory. "This is going to be tyeginning
of a trend in student free expression cases arthen@ountry,” said Mark Goodmé?'lNoting that former Supreme
Court Justice William Brennan has pointed in thst pa the potential of state constitutions protectndividual rights
in ways that the federal constitution does not3R&C predicts more student press advocates witt@singly consider
a state court strategy.

In federal court, cases in defense of free exjmedsve been both won and lost sifit@#zelwood Student
press advocates have taken heart from a ruliltpimano v. Harringtondecided by a U.S. District Court in New York
in November of 198€° In this case, the court declined to apply the Wexed standard to a student newspaper that was
not a part of the school curriculum. The case lwasght by Michael Romano, the advisor to a studentspapefThe
Crow's Nestat Port Richmond High School in Staten IslandyN@rk. Romano had been removed as advisor afer th
newspaper published an opinion article opposireglarfl holiday in honor of Martin Luther King, Jr.

The court found thakthe Crow's Neswas a "school-sponsored"” publication in that is feanded by the school.

22"High School Confidential: The Alarming Aftermatfthe HazelwoodDecision," Jim PatterGolumbia Journalism Review
September/October, 1990.

Bbid., p. 10.
#Newark Star-LedgeMay 8, 1991.
Bbid.

%Romano v. Harringtoni725 F. Supp. 687 (E.D. N.Y. 1989).
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But the paper was not judged to be a part of tlidcalum because it was published outside of aschetting and
students received no academic credit for their woBkchool officials argued that the newspaper was of the
curriculum in the broad sense of the term and '{heventing (or punishing) the publication of thentroversial anti-
King article was reasonably related to their legitie pedagogical goal of minimizing tensions withim integrated
student body that had experienced occasional remilicts," as the court summarized'it.

The court admitted thelazelwoodruling might be interpreted to allow a broad ustinding of the term
"curriculum.” But the ruling went on to say, "besatiazelwoodopens the door to significant curtailment of céieed
First Amendment rights, this Court declines to réae decision with the breadth its dictum invitBecause educators
may limit student expression in the name of pedggegurts must avoid enlarging the venues withiricivithat
rationale may legitimately obtain without a clead grecise directive®®

The court also referred to the 1982 Supreme Qimgision inBoard of Education v. PicO which held that
administrators could not remove books from the stlilorary on a partisan or political basis. Accogito U.S. District
Court in Romang "Pico explains that inroads on the First Amendment & name of education are less warranted
outside the confines of the classroom and its alsrtégts.?’o

The Pico ruling also came up in another censorship cad, different effect. InVirgil v. School Board of
Columbia County(1989), the U.S. Court of Appeals for the 11thcGirupheld the decision of a Florida school baard
discontinue use of a textbook on grounds that Sefecfrom Chaucer$he Miller's Taleand Aristophanesysistrata
were "vulgar" and "sexually explicif.l'

The school board had justified its actions ongtainds that "the sexuality of the selections @ative of the
socially and philosophically conservative more@mgples and values of most of the Columbia Coyttgulace.” The
appeals court questioned exactly how "personsbjeistwv the age of majority can be harmed by thesgtergeces of
Western literature," but they went along anyway.

The appellate court distinguished the removalaafids from a school library (as Rico) from the removal of
books from a school's curriculum, asvimgil. The court found thélazelwoodcase and thBethelcase to be pertinent
to Virgil .

"Notwithstanding their status as literary classicgsistrata and The Miller's Tale contain passages of
exceptional sexual explicitness," according to ¢bert. "It is clear fromHazelwoodand other cases that this is a
legitimate concern. School officials can “takeoimccount the emotional maturity of the intendedience in
determining...[the appropriateness of] potentiaysitive topics' such as sex and vulgarity,” wthéecourt, quoting
Hazelwood™ The court found the school board had acted reduyim removing the textbook in question.

\bid., at 688.

*bid., at 689.

®Board of Education v. Picat57 U.S. 853 (1982).

%Romano v. Harringtonat 690.

3irgil v. School Board of Columbia Coun862 F. 2d 1517, (11th Circ. 1989).

%2bid., at 1523
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A third important case, also decided in 1989, goerhaps further than any other in using lHezelwood
justifications toextendauthorities' control over student speech.Paling v. Murphy the U.S. Court of Appeals, 6th
Circuit, upheld a school's disciplinary actionsiagiaa student who criticized the school adminigtrain a speech
before a student assemfﬁy.

The case arose after Dean Poling, a junior atdklgh in Erwin, Tennessee, made a campaign spaebiis
own behalf for the office of student council presid Said Poling, "The administration plays trigk#h your mind and
they hope you won't notice. For example, why doesDavidson stutter when he is on the intercom2létesn't have a
speech impediment. If you want to break the irap gf this school, vote for me for presidef‘f’t."

School administrators disqualified Poling as adadate after his speech, due to the remarks about M
Davidson's stutter and the administration's "irop.gyDean Poling's father sued on behalf of his, ®m the grounds that
his First and Fourteenth Amendment rights wereatéal.

The appellate court, followinglazelwoodandFraser, established that Poling's speech was part ohaosc
sponsored activity. They also found Unicoi schaffitials’ actions to be "reasonably related tatiegte pedagogical
concerns," as follows: "The art of stating one®wa without indulging in personalities and withautnecessarily
hurting the feelings of others surely has a legitarplace in any high school curriculum, and wenateprepared to say
that the lesson Unicoi High tried to teach Dearirigaind his captive audience was iIIegitima?tr’e."

In an analysis of thBoling decision, one critic has argued tRaling shows how easily the "school-sponsored
activity" rule can be used to chill student speegfriting in theToledo Law Reviewrheodore Gallagher contends that
"Even if Unicoi High's assembly...was school-spoedpone must wonder if the lesson taught to Dedimg®and his
fellow students satisfied the second prong ofHhgelwoodrule: that the actions of the school be relatelgidimate
pedagogical concerns. Especially in light of thelsht council election, an exercise in the workiofjdemocracy, the
Sixth Circuit has allowed Unicoi High to send outanfusing message to its students. On one hamdtdakents were
involved in the American democratic process of telgcsomeone to represent their views. On the dihed, when
someone stood and delivered a speech that wadikelgyin tune with their views, he was disqualifieRather than
learn a lesson about “the art of stating one'ssviithout...unnecessarily hurting the feelings thfeos,' the students
could have taken home the lesson that criticizintarity is improper.36

Legislative Remedies
Shortly after theHazelwooddecision, one of the dissenting justices commetitatiprincipals, advisors and

students ought to understand that though the deciiows censorship in certain events it doeseqtireit. Schools
and school boards are still free to adopt politiasare patterned after thkerstandard’

%poling v. Murphy 872 F.2d 757 (6th Circ. 1989).

%Facts of this case taken from discussioRoling v. Murphyby Theodore Gallagher ifoledo Law Reviewol. 21, pp.
539-564.

*bid., at 553.
%%bid., at 562.

*™In lowa, Free Speech for Students," by Nat Henidfishington PostAugust 28, 1989.
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States, as well, are able to offer students mootegtion than theHazelwoodruling does. Either state
constitutions or state laws may set standards rclodae with Tinker. California, for example, had a state law on the
books even befordHazelwood that specifically protects students' free speecBince theHazelwood ruling,
Massachusetts, lowa, and Colorado have passeddawstect students' rights of free expression.

In Massachusetts, the specific intent of a laws@asn 1989 was to protect students from the impatte
Hazelwooddecision. Sponsor Rep. Nicholas Paleologos tatilialiberties conference, "This year when | rethe
newspaper articles about tHazelwoodcase | just got angry, because it seemed we lead 8@ last three or four years
trying to reform education and produce kids thatewaore creative and independent and capablerdirtigi critically -

- it seemed that all this effort to make studentsarthoughtful and independent would now be swageuthe rug by a
Supreme Court that wanted to muzzle everyb8§jy."

The heart of the Massachusetts law echoinglthker standard says, "The right of students to freedém o
expression in the public schools of the commonwesiiall not be abridged, provided that such righatisiot cause any
disruption or disorder within the schodt."

In lowa, the home of th&inker case, the state legislature passed a law in 1989 ds in Massachusetts,
restored thdinkerstandard in student free speech cases. The éawaehds, in part, "Except as limited by this secti
students of public schools have the right to egerdieedom of speech, including the right of exgioesin official
school publications." The exceptions are for matethat are obscene, libelous, or which encousagients to violate
the law, school regulations, or to cause "the riatand substantial disruption of the orderly ofieraof the school."
The law also contains a section that prohibitsrpdstraint of official school publications (excegien material violates
the above conditi0n§f.

At least 17 other states have seen attempts sospa#ar legislation, including Indiana, Michigdftansas, and
New Jersey. The New Jersey legislation is giveoa ghance of passing in 1991 or 1992.

CONCLUSION

TheHazelwooddecision significantly widened the gap betweentwgichools preach and what they practice --
teaching students the ideals of democratic lifdenti the same time denying them the practiceesf émd uncensored
expression. In advance of the passage of lowatemstiree speech law, Cryss Farley, executive tiresf the lowa
Civil Liberties Union, wrote that without a legiilee response tdlazelwood "student journalism in lowa faces the
specter of being reduced to the lowest common dewadon of non- controversial reporting. Presumabily latest
basketball scores and a picture of the homecomilegrgmay still pass muster, but will the practiteuzh pabulum
journalism promote the critical thinking and redgdec constitutional rights that should be fosteiredur schools?*

Similar reasoning was expressed nearly two deceadier by the Supreme Court in thimker case. That
Court saw a danger in allowing authorities to cholte¢he free flow of ideas in a setting that ivoled to the pursuit of
knowledge. TheTinker court quoted an earlier ruling that stated "thgilamt protection of constitutional freedoms is

3 Representative Paleologos Explains..."The Bill of Rights Networfnewsletter).
*Mass. code, Ch.71, Sec. 82.
49owa code, Sec. 280.22.

“|aw would restore students' free speech,” by CEgtey, The Des Moines Registévlarch 22, 1988.
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nowhere more vital than in the community of Amemicgchools." Said the Court: "The classroom is pgadulthe
"‘marketplace of ideas.' The Nation's future depepds leaders trained through wide exposure torthatst exchange
of ideas which discovers truth “out of a multitedéongues, [rather] than through any kind of acdthtive selection.®

A look at current censorship practices sinceHlagelwoodruling shows a disturbing turn away from such
thinking on the part of school administrators antharities. There is some question about how seHbol principals
understand their own country's Bill of Rights; wiis the 67 percent of principals reported to belibat student rights
in publishing "must be balanced against the reidimathat students are not trained journalists'as-if the First
Amendment protects only those with the proper ﬁtng'."“s

There is a dangerous amount of leeway now giveioinistrators to use such vague standards astitaily
sensitive topics," and "legitimate pedagogical eons," to justify silencing speech that poses abtteeat to students.
There is further danger in the High Court's suggeshat censorable material includes speech thatdy'associate the
school with anything other than neutrality on mattef political controversy." By this standard, fieker students who
wore black armbands to protest the Vietham war @v@gain be in jeopardy. In current times, it migatlikely that
students who sported yellow ribbons in supporthef Persian Gulf War would be seen as "non-conts@atémwhile
students who wore armbands in protest of that vearldvbe subject to restriction.

The majority of examples we have examined in t@ort involve students, particularly student jalists,
who are sincerely trying to learn to criticize doustively and to participate in a vigorous exchaud ideas. In too
many cases, students have been taught that 8osishow inappropriate, or even dangerous. As @uBtiennan wrote
in his dissent irHazelwood "Such unthinking contempt for individual rightsimgolerable from any state official. It is
particularly insidious from one to whom the puldiatrusts the task of inculcating in its youth aprapiation for the
cherished democratic liberties that our Constitugoarantees."

For more information, contact:
Gara LaMarche, (212) 972-8400 (0)
(718) 789-5808 (h)
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“2Tinker, at 512.
“3Click and Kopenhaver, see note 31.

“‘Hazelwood at 580.

November 1991 13 Muzzling Student Journalists



RECENT PUBLICATIONS FROM THE FUND FOR FREE EXPRESSION

Please fill out completely, including subtotal, fage, total enclosed, and your shipping addresmselmake checks

payable to Human Rights Watch.

Qty Title

(with Helsinki Watch), 10/91, 66 pp.

Price Total

Restricted Subjects: Freedom of Expressithreit.K. $7.00

- The Supreme Court and Free Speech, 10/91, 8 pp 200

- SLAPPing Down Critics, 9/19/91, 16 pp. oa.

- Off Limits: Corruption and Censorship, 7/88, pp. 700
- Secret Trials in America? 6/14/91, 7 pp. 200

- Fund Cites Persecuted Writers, 5/21/91, 6 pp. 200
- Managed News, Stifled Views, 2/27/91, 10 pp. 200
- Freedom of Expression and the War, 1/28/9ppl4 200

Subtotal $

Ship to: (please print name and address)

Phone number

Postage and Handling ~ $
Total Enclosed  $
Shipping ekai@ the U.S. on orders
under $30.00 add 20%; $30.00-100.00 add 10%;

over $100d08%. For other countries:
airmail orders add 60%; surface mail add 30%.

Address orders to Human Rights Watch, Publications
Department; 485 Fifth Avenue; New York, NY 1G0

(10/91)




